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David Merl e Jinks appeals a Final Decree of Divorce
entered by the Grcuit Court of Bradley County. M. Jinks
contends that the Circuit Court erred by not adequately |abeling
the couple’'s assets as either marital property or separate
property, and, consequently, the division of that property was
incorrect. Additionally, M. Jinks alleges the award of ali nony
was i nappropriate under the circunstances, or alternatively, that
both the anount of the alinony and the duration of the paynents

are excessive.



l . Fact s

The facts of this case are for the nost part not
di sputed. Yet, even a quick review of the factual evidence shows
that this marriage was never destined for greatness. M. and M.
Jinks were married on August 28, 1982, in Bradley County. This
apparently was the third marriage for both parties. The Ji nks

had no children during the marri age.

The record shows that, as of trial, M. Jinks has been
enpl oyed with Dana Corporation for the last ten years as a
personnel assistant earning $8.70 per hour. M. Jinks had two
years of coll ege education and al so had periodic training through

job rel ated educati onal courses.

M. Jinks worked as an enpl oyee of Allied Signal during
the course of the marriage. He was enployed as a supervisor
maki ng $38, 000 per year. M. Jinks also served in the Arny
National CGuard. As of March 13, 1998, M. Jinks clained that he
had been term nated by Allied Signal fromhis job due to a
reduction in the work force. |In response to his notion to
term nate alinony, however, the Crcuit Court found that M.
Jinks had suffered no decrease in earnings, and nothing was

offered to this Court by M. Jinks to suggest otherw se.

In his deposition, M. Jinks testified that he had only been married
twi ce; however, in his answer to the conplaint, M. Jinks incorporated Ms.
Jinks’ claimof three marriages for the both of them We are left merely to
guess at which is correct.



Prior to the divorce, the Jinks, whether jointly or
I ndi vi dual Il y, had nai ntained or contributed several assets to
their union. |In addition to their marital residence, the Jinks
owned a rental honme. Both had 401 K plans. M. Jinks had earned
points toward a mlitary retirenent and, as of trial,
participated in Allied Signal’s pension plan. Additionally, the
Ji nks owned stock in several corporations, several bank accounts,

and t hree autonobil es.

Over the course of the marriage, M. Jinks had nunerous
affairs with several wonen. M. Jinks suspected as nmuch and had
previously filed for divorce in 1991. On second thought,
however, she dism ssed that suit in an effort to reconcile their
differences. Fromthat point on, the Jinks maintained separate
financial accounts, and, in hindsight, separate |lives. During
Christmas of 1993, Ms. Jinks caught M. Jinks with anot her wonman.
Agai n, Ms. Jinks | ooked past her husband s inproprieties.

Finally, in 1995 M. Jinks filed the conpl aint upon which this
appeal is based. Shortly thereafter, Ms. Jinks |earned from one
of her husband’ s forner lovers of two nore relationships in which

M. Jinks had engaged.

At trial, M. Jinks testified to an alleged affair
bet ween Ms. Jinks and one of her co-workers during 1985. M.
Jinks originally | earned of the alleged affair fromthe co-
worker’s wife. The wife had a secret audio tape of a tel ephone

conversation between Ms. Jinks and the co-worker. Apparently,



the tape only reveal ed the co-worker’s advances towards Ms.
Jinks. Wen news of the tape broke, M. Jinks and Ms. Jinks
confronted the co-worker, and both Ms. Jinks and the co-worker
deni ed the allegations of unfaithfulness. M. Jinks testified at

trial that he never believed his wife's deni al s.

In his deposition, M. Jinks conplained that his wfe
i ved above their neans by taking extravagant trips to Menphis,
Ol ando, and Baltinore. In his view, they could not afford these
trips because of the debts they owed, and certainly he could not
support that type of lifestyle. Wen asked, M. Jinks admtted
that he had no i dea how much noney Ms. Jinks spent on the trips
because it cane from her own bank account. Nevertheless, M.
Jinks offered these trips as further evidence that he should be
awarded the divorce. M. Jinks testified that these trips were
part of her active participation in the Bradley County Republican

Wmen's d ub.

Ms. Jinks’ participation in the club | essened after she
contracted CGuillain-Barre disease in 1990. The illness caused
her to |l ose total nuscle control over her body and six nonths of
wor k. She spent 30 days in the hospital recovering fromthe
di sease. In 1994, Ms. Jinks was again struck by the disease
m ssing six nonths of work and spending 21 days in the hospital.
During the periods of her illness, Ms. Jinks was taken care of by

her sister, Janet Davis. WM. Davis testified that instead of



offering his assistance during Ms. Jinks' illness, M. Jinks kept

| ate hours, comng hone at 1 or 2 o' clock in the norning.

At trial, Ms. Jinks testified that she currently feels
t he best she has since 1990, although, she takes several
prescription nedications including an antidepressant. The record
does not show whether Ms. Jinks anticipates another attack from
the di sease, and no expert nedical opinion was offered to the

Trial Court on that subject.

Ms. Jinks sued for divorce on June 5, 1995, clainmng
I nappropriate marital conduct on the part of M. Jinks as the
basis for her conplaint. The parties had entered into a divorce
settl ement on Novenber 29, 1995. This agreenment divided the
parties’ assets and awarded Ms. Jinks continued health coverage
t hrough M. Jinks’ enployer for 18 nonths. After that tine, M.
Jinks was to receive alinony in the anount of $300 per nonth for

an additional five years.

In May of 1996, Ms. Jinks filed a notion to set aside
the settl enent agreenent based on M. Jinks’ fraud and perjured
testinony. Specifically, Ms. Jinks alleged that M. Jinks had
hi dden $17, 000 of financial assets during the divorce proceeding.
In response to this notion, M. Jinks asked the Court to overrule
Ms. Jinks’ notion and enter the final decree of divorce as the

parties had originally agreed upon.



The Circuit Court ruled in favor of Ms. Jinks' notion
and after a trial on the matter entered a final decree of divorce
in her favor on February 10, 1998. Based on the evidence
presented at trial, the Crcuit Court awarded Ms. Jinks an
additional five years of alinony for a total of ten years of
alimony at $300 per nonth. During the course of the trial, one
of M. Jinks’ fornmer |overs testified that she kept a secret safe
deposit box in her nane at a |local bank for his benefit. Over
the years, M. Jinks deposited approxi mtely $15,000 into the
safe deposit box. The Trial Judge found that the noney M. Jinks
had kept hidden from Ms. Jinks was nmarital property, and,
therefore, Ms. Jinks was given half of the $15,6000. The Trial
Judge stated that the final decree only nodified the parties’
original settlenent agreenent, the final decree did not replace

the parties’ original agreenent.

M. Jinks tinely filed his notice of appeal on March 9,
1998. M. Jinks presented two issues for appeal: first, whether
the Trial Court erred in determ ning the separate property,
marital assets and division of assets of the parties, and,
second, whether rehabilitative alinony was an appropriate award
under the circunstances, and, if so, whether $300 for a term of

ten years is appropriate.

1. dassification of Property
In his brief, M. Jinks argues that the Trial Court

erred because it failed to divide the Jinks’ property into



marital property and separate property. Tennessee |aw supports
this argunent. The division of a marital estate necessarily
entails the classification of the parties’ property as either

marital or separate property. Wade v. Wade, 897 S.W2d 702, 713

(Tenn. Ct. App. 1994); see also T.C A 36-4-121.

The Trial Judge cannot be faulted for his failure to
classify property as separate or marital because the majority of
the Jinks’ property had already been divided voluntarily by them
As the trial record shows, the Trial Judge only nodified the

agreed settlenment, he did not supplant it.

Because our standard of reviewis (¢ 111) wth a
presunption of correctness unless the evidence preponderates
ot herwi se, Tennessee Rul es of Appellate Procedure 13(d); Loyd v.
Loyd, 860 S.W2d 409, 411 (Tenn.Ct. App. 1993), we are afforded the
opportunity to review the appellate record in full and nmake our
own determ nation of what is in fact marital property, separate
property, or undetermned by the record. 1In the spirit of
judicial econony and in order to forestall another notion by
either party to set aside the remainder of the settlenent
agreenent, we will not limt our reviewto the nodified sections
of the settlenment agreenent; instead, our review will include the
division of all the parties’ property whether agreed to
voluntarily by the parties or the subject of the Grcuit Court’s

decr ee.



A
Marital property is defined as:

(D(A . . .all real and personal property, both
tangi bl e and i ntangi bl e, acquired by either or both
spouses during the course of the marriage up to the
date of the final divorce hearing and owned by either
or both spouses as of the date of filing of a conplaint
for divorce, except in the case of fraudul ent
conveyance in anticipation of filing, and including any
property to which a right was acquired up to the date
of the final divorce hearing, and valued as of a date
as near as reasonably possible to the final divorce
heari ng date.

(B) "Marital property" includes incone from and
any increase in value during the marriage of, property
determ ned to be separate property in accordance with
subdivision (b)(2) if each party substantially
contributed to its preservation and appreciation and
t he val ue of vested pension, retirenment or other fringe
benefit rights accrued during the period of the
marri age.

(C As used in this subsection, "substantial
contribution"” may include, but not be limted to, the
direct or indirect contribution of a spouse as
honenmaker, wage earner, parent or famly financial
manager, together with such other factors as the court
having jurisdiction thereof may determ ne.

T.C. A 36-4-121(b) (1) (A -(C; see also Wade v. Wade, 897 S.WwW2d

702, 713 (Tenn.Ct. App. 1994); Brown v. Brown, 913 S.W2d 163, 167

(Tenn. Ct . App. 1994).

We find the following property to be marital property
as defined by T.C A 36-4-121(b)(1)(A) based on the undi sputed
proof offered in the record that the property was acquired during

the marriage and before the date of the final divorce hearing:

1. The nmarital residence |ocated at 908 Harri son
Pi ke, C evel and, Tennessee.

2. The 1991 Toyota Pi ck-up Truck.



3. The 1984 Honda Car

4. Al'l bank accounts and stock that were either
acquired or accunul ated during the marriage including a
$5000 certificate of deposit; a $3100 checki ng account;
a $1000 managenent account; $750 in savi ngs bonds;
$15,000 in a safe deposit box; $3000 of Westinghouse

St ock; $3500 of Flagship Stock; $3000 of Cifra stock;
and $900 of Dana stock.

5. Al'l retirenment benefits that were either acquired
or accunul ated during the marriage including Ms. Jinks’
| RA account; M. Jinks’ Wndsor Fund 401K plan; and M.
Jinks’ 401K pl an.

6. M. Jinks’ partnership investnents, profits, and
property that were acquired or accunul ated during the
marriage. This includes 22 acres of property bought
for $17,000; and four acres of property on H ghway E-11
i n Moshiem Tennessee, purchased at auction for

$10, 750. These investnents include any noney
contributed to the partnership and bank stock in

Rogersville, Tennessee.

Only property acquired or accunulated within the tine
period of the Jinks’ marriage until the date of the divorce
hearing shall be included within this category of marital
property. Any accunul ation of earnings or profits in any of the
above listed assets after Decenber 13, 1996, the date of the

final divorce hearing, shall inure to the benefit of the spouse



who retains the residual of that property after its division. See

T.C.A 36-4-121(b) (1) (A).

B
W find the following to be nmarital property as defined
by TCA 36-4-121(b)(1)(B) based on the undi sputed proof offered in
the record that it represents an increase in the val ue of
property acquired before the marriage, and because both spouses
substantially contributed to its preservati on and appreci ation

during the course of the marri age:

1. The increase in value of M. Jinks’ pension plan

with Allied Signal beginning on August 28, 1982.

2. The increase in the value of the rental hone

| ocated at 490 Central Avenue, NW O evel and,

Tennessee, begi nning on August 28, 1982.

3. The increase in the value of M. Jinks’ mlitary

retirement per his service with the United States Arny

and the Arny National Guard begi nning on August 28,

1982.
Agai n, any accunul ation of earnings or profits in any of the
above |isted assets after Decenber 13, 1996, shall inure to the
benefit of the spouse who retains the residual of that property
after its division. See T.C A. 36-4-121(b)(1)(A).

C.
W find the follow ng to be separate property as

defined by TCA 36-4-121(b)(2) based on the undi sputed proof

10



offered in the record that the property was acquired prior to the
Jinks’ marri age:

1. The value of M. Jinks pension plan with Allied Signa

whi ch accrued before August 28, 1982.

2. The val ue of the rental hone |ocated at 490

Central Avenue, NW C evel and, Tennessee, which accrued

bef ore August 28, 1982.

3. The value of M. Jinks’ mlitary retirenent per

his service with the United States Arnmy and the Arny

Nati onal Guard which accrued before August 28, 1982.

4. The 1981 Ni ssan Truck.

D

Based on the record before this Court, there is a
legitimate di spute as to what assets anong the personal househol d
goods are separate property and marital property. Undoubtedly
the parties own separate property as defined by TCA 36- 4-
121(b)(2); however, the record and testinony at trial are not
adequate for this Court to nake a fair determ nation on the
issue. We remand to the Grcuit Court for both parties to submt
further proof on the separate or marital ownership of the
personal property and for the Circuit Court to divide that

property equitably as required by TCA 36-4-121(c).

[11. Division of Property
M. Jinks states in his appellate brief that the

Circuit Court erred in its division of the Jinks' property.

11



Al t hough there is no magic fornmula that aids in an equitable
division of the property, T.C A 36-4-121(c) provides a list of
factors that nust be consi dered.

I n maki ng equitable division of marital property, the
court shall consider all relevant factors including:
(1) The duration of the marriage;
(2) The age, physical and nental health,
vocational skills, enployability, earning
capacity, estate, financial liabilities and
financi al needs of each of the parties;
(3) The tangible or intangible contribution
by one (1) party to the education, training
or increased earning power of the other
party;
(4) The relative ability of each party for
future acquisitions of capital assets and
i ncone;
(5) The contribution of each party to the
acqui sition, preservation, appreciation or
di ssipation of the marital or separate
property, including the contribution of a
party to the marri age as honenaker, wage
earner or parent, with the contribution of a
party as homemeker or wage earner to be given
the same weight if each party has fulfilled
its role;
(6) The value of the separate property of
each party;
(7) The estate of each party at the time of
the marri age;
(8) The econom c circunmstances of each party
at the time the division of property is to
becone effective;
(9) The tax consequences to each party; and
(10) Such other factors as are necessary to
consi der the equities between the parties.

T.C.A 36-4-121(c). In Brown v. Brown, the Tennessee Court of

Appeal s for the Mddle Section sumrari zed the case | aw t hat
gui des the division of marital property:

Trial courts have wide latitude in fashioning an
equitable division of marital property._Fisher v.

Fi sher, 648 S.W2d 244, 246 (Tenn.1983). Their

deci sions nust be guided by the factors in Tenn. Code
Ann. 8 36-4-121(c), Ellis v. Ellis, 748 S.W2d 424, 427
(Tenn. 1988), and nust be nade wi thout regard to marital
fault. Tenn. Code Ann. 8§ 36-4-121(a)(1l); Bowran v.

12



Bowman, 836 S.W2d 563, 567-68 (Tenn.Ct.App.1991). The
decision is not a mechanical one and is not rendered

i nequi tabl e because it is not precisely equal, Batson
v. Batson, 769 S.W2d at 859, or because both parties
did not receive a share of each piece of property.
Thonpson v. Thonpson, 797 S.W2d 599, 604
(Tenn. Ct. App. 1990). Appellate courts defer to the
trial courts in these matters unless their decisions
are inconsistent with the factors in Tenn. Code Ann. 8§
36-4-121(c) or are not supported by the preponderance
of the evidence. Barnhill v. Barnhill, 826 S.W2d 443,
449-50 (Tenn. Ct. App. 1991).

Brown, 913 S.W2d at 168.

The Trial Court’s division of property in the final
decree for divorce does not show i nconsistency with the factors
listed in T.C. A 36-4-121(c). |In large part, the Trial Court’s
decree is based upon a settlenment agreenent voluntarily entered
into by both parties. The division of the property, while not
equal in all respects, is equitable in light of the respective
econoni ¢ positions of both parties, their respective educations,
health risks, and future earning potentials. The parties’ debts
were divided in an equitable fashion, the magjority of the Jinks;
stock was split 50/50, and each party retained the use of his or

her own vehi cl es.

M. Jinks would prefer this Court to classify the
rental home as separate property, thus skewi ng the equities of
the property division in his favor for this appeal. However, M.
Jinks’ ability to attack this award is foreclosed by the fact
that the Crcuit Court awarded himfull interest in this
property. M. Jinks has already admitted in his deposition that

even though he bought the rental home shortly before the marriage

13



to Ms. Jinks, the majority of the nortgage for the house was paid
off while the two were married. Any value the house may have as
separate property is, therefore, mnimal in nature. Once the two
were married, Ms. Jinks’ contribution to that property was
substanti al because of her role as wage earner and honmenmaker in
the famly. The fact that the rent paynents were used
exclusively for the paynent of the nortgage does not alter our

determ nati on

Li kewi se, we find that the Trial Court did, in fact,
acknow edge T.C. A 36-4-121(c)(5) in its division of property.
This section mandates that the trial court take into account the
contribution of each party to the acquisition, preservation, and
appreciation to marital or separate property. W find the Trial
Court correctly addressed this factor by allowing M. Jinks to
take free fromany interest of Ms. Jinks his share of partnership
property and interest, and a portion of his mlitary retirenent
which Ms. Jinks was potentially entitled to under Tennessee | aw.

Cohen v. Cohen, 937 S.W2d 823, 830 (Tenn. 1996).

Additionally, the Crcuit Court acknow edged that a
portion of the Allied Signal pension plan was, in fact, M.
Jinks’ separate property. The Crcuit Court divided the interest
in the pension plan between the two parties begi nni ng upon the
date of their marriage. Thus, any interest M. Jinks accunul at ed

prior to the marriage was his al one.

14



VWaile it is true that the Trial Court’s decree does not
descri be each individual asset using the exact terns marital
property and separate property for the purposes of satisfying
T.C.A 36-4-121, we find, that the Trial Court’s failure to use
these magic words was (¢t 1i1itiy inits inpact upon M. Jinks

wWth respect to the division of property.

The Trial Court is vested with wide |atitude to fashion
a renedy it deens appropriate under the circunstances and it has
done so. Based upon the record before this Court, we cannot say
that the Trial Court erred in its determ nation. Except for the
error in the classification and division of personal property
t hat nust be resolved on remand, we hold that the Trial Court’s
division of the Jinks’ assets is affirnmed subject to the tine
limtations described in sections II(A) and I1(B) of this

opi ni on.

[11. Alinony

M. Jinks argues that rehabilitative alinony was
I nappropriate under the circunstances, or, at the |east, the
award of an amount of $300 per nonth for ten years was excessive.
M. Jinks artfully argues in his brief that Ms. Jinks should not
be entitled to any alinony paynments because she failed to prove
that she currently suffers the ill effects of her past illness;
Ms. Jinks failed to prove that she has a financial need for the
alinony; and M. Jinks should not be punished for marital fault

because the parties had no sexual relationship since 1992.
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It is well established in Tennessee, however, that
trial courts may exercise broad discretion in determ ning whether

to award spousal support as well as the anpunt and duration of

support if it is awarded. Wlson v. More, 929 S.W2d 367, 375

(Tenn. Ct. App. 1996); citing Hawkins v. Hawkins, 883 S.W2d 622,

625 (Tenn. Ct. App. 1994); Loyd v. Loyd, 860 S.W2d 409, 412

(Tenn. Ct. App. 1993). The decision to award spousal support, the
anount, and duration are based upon the factors enunerated in
T.C. A 36-5-101(d) (1) and are entitled to great wei ght on appeal.
Wlson, 929 S.W2d at 375. Thus, appellate courts extend great
deference to these decisions unless the evidence does not support
themor they are contrary to the public policy of this state.

Wlson, 929 S. W2d at 375.

The CGeneral Assenbly has clearly defined the public
policy in T.C. A 36-5-101 to support a spousal award based upon
econoni ¢ disparity:

(d)(1) It is the intent of the general assenbly that a
spouse who i s econom cal ly di sadvantaged, relative to
t he ot her spouse, be rehabilitated whenever possible by
the granting of an order for paynent of rehabilitative,
tenporary support and mai nt enance.
T.C. A 36-5-101(d)(1). The Trial Court ordered an award of
spousal support based upon the “disparity of earnings of the

parties . Not only is this finding supported by the record,
it also mrrors the public policy of this state as codified in
T.C. A 36-5-101(d)(1). We hold, therefore, that even if M.

Jinks is correct about Ms. Jinks’ failure of proof and their |ack

of a sexual relationship, Ms. Jinks is still entitled to spousal
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support based upon the Trial Courts’ finding of economc

disparity and the public policy of this state.

The decision of the Grcuit Court of Bradley County is,
therefore, affirmed in part and remanded in part for further
proceedi ngs consistent with this opinion and collection of costs
bel ow. Costs of appeal are adjudged against M. Jinks and his

surety.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Charles D. Susano, Jr., J.

17



